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ABSTRACT 

This booklet was written to help school officials 
understand the law concerning public foriuns and voluntary religious 
activities in public schools. Compliance dilemmas arising from the 
First Amendment establishment of religion clause and the accompanying 
free speech and free expression clauses, along with 14th Amendment 
equal protection provisions, are discussed in the introductory firs 
chapter. The United States Supreme Court has often frowned on 
government actions appearing to advance religion in schools. Two 
opposing interpretations, "separation" and "accommodation," are 
thoroughly discussed in the next two chapters. The "Lemon v. 
Kurtzman" case (1971), while avoiding definitions, offers a 
three-part establishment-clause test that looks at secular 
legislative purpose, primary effect that neither advances nor 
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overruled by the Third Circuit Court, that essentially accommodates 
students' voluntary afterschool religious meetings as part of a 
school's "limited public forum." This decision was further 
strengthened by Congress's passage of the Equal Access Act (1984) 
discussed in a later chapter. Apparently, the free speech clause may 
protect students' right to pursue voluntary religious activities in 
school, while the free exercise of religion clause denies this right! 
To help administrators sift through the confusion, the final chapter 
suggests policy guidelines defining the public forum status of school 
facilities. (MLH) 
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Introduction 



Congress shall make no law respecting an establishment of religion , 
or prohibiting the free exercise thereof; or abridging the freedom of 
speech t or of the press; or the right of the people peaceably to assem- 
ble » and to petition the Government for a redress of grievances, 

— First Amendment 

No State shall . . . deny to any person within its jurisdiction the equal 
protection of the laws. 

— J4th Amendment 

D o school officials violate the establishment clause of the First 
Amendment if they permit voluntary religious meetings in public 
schools? Do they violate the First Amendment's firee-exercise or free- 
speech clauses or the equal-protection clause of the 14th Amendment 
if they do not permit Oiem? 

There is no easy answer to these questions. The law concerning 
voluntary religious meetings in public schools can be confusing. But 
school officials must consider these questions in order to avoid cost- 
ly lawsuits. 

The problems become more complex when a school establishes a 
public forum by allowing students to organize after-school activities 
that are not directly related to the school's curriculum or by allowing 
conununity groups to use the school facilities in the evenings or 



weekends. Indeed, a school that establishes such a public forum may 
be required to permit voluntary religious activities. 

While it may seem easiest for schools simply to prohibit all meet- 
ings that are not directly related to the curriculum, such a policy is 
not always possible. Community needs and interests differ, and it may 
be important for the conununily to use the school's facilities. For ex- 
ample, a school in a rural area might need to open its facilities to 
students and the conununily simply because there are few other places 
wh«:re people can meet. 

This fastback provides some policy considerations for schools con- 
cerning public forums and voluntary religious activities. Major Su- 
preme Court decisions regarding reUgion and public schools are 
reviewed; and the Equal Access Act, which may require schools to 
accommodate voluntary religious activities, is discussed. 

This fe' tback is not intended as a substitute for the advice of a school 
attorney. State laws differ, and the courts' interpretations of the law 
vary among jurisdictions. Implementing a policy on voluntary reh- 
gious activities in the school re<)iuires precise knowledge of the laws 
that pertain to a particular area. In this case, as in so many others 
that face school officials, "He who is his own lawyer has a fool for 
a client." 
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Establishment of Religion 



HTo the casual observer, it would not seem that a group of students 
was creating a problem by getting together on their own initiative 
to pray, read scripture, and discuss their religious experiences in a 
vacant classroom. But under current interpretations of the First 
Amendment establishment clause, such meetings may violate the U.S. 
Constitution. 

There is a clear and definite doctrinal distinction between the ap- 
plication of the establishment chiuse in primary and secondary edu- 
cation and its application in other areas of life. While the Supreme 
Court has never been troubled by the possibility that government will 
advance religion through such actions as the use of 'In God We TrusT 
on coins or the opening of Congress with a prayer, it has very often 
been troubled by government actions that appear to advance region 
in schools. This distinction is illustrated in the Court's decisions in 
cases involving state aid to parochial education. There, for example, 
the Court has distinguished state aid to parents of parochial school 
students or to the students themselves, about which it has expressed 
relatively little concern, from aid to parochial schools, about which 
it has expressed a great deal of concern. It also has distinguished aid 
to church-afiiliated colleges and universities, which it often has ap- 
proved, from aid to parochial elementary and secondary schools, 
which it often has rejected. 



The special concern with the establishment of religion in the schools 
has a number of sources. The most fundamental is the central role 
that primary and 5;econdary education play in preparing children for 
democratic citizenship in a pluralistic society. A second is the inti- 
mate and vital role ~ reflected in compulsory attendance laws and 
immense expenditures from the public purse ~ diat government has 
come to play in primary and secondary education. A third is the resul- 
tant power of govermnent to "cast a pall of orthodoxy over the class- 
room" (Keyishian v. Board of Regents 1967). "If there is any fixed 
star in our constitutional constellation, it is that no official, high or 
petty, can prescribe what shail be orthodox in politics, nationalism, 
religion, or other matters of opinion or force citizens to confess by 
word or act their fEiith therein" {Board of Education v. Bamette 1943). 
And a fourth is the very real possibility that if the state becomes in- 
volved in supporting religious activities in schools, the political com- 
munity will become divided over whose faith shall be supported. 

Courts have found the possibility of state endorsement of religious 
activities in school particularly worrisome. They have held that there 
is implied endorsement even if religious activities are voluntary and 
nondenominational. They have found such activities especially like- 
ly to convey an "imprimatur" of state endorsement when they are in- 
itiated or conducted by teachers or other school officials, when they 
seem to be a part of the school curriculum, when they involve younger 
and therefore more impressionable students, or when they occur on 
school premises during school hours. 

The language of the religion clauses in the First Amendment is firm, 
but provides no clear guidelines for policymakers. The establishment 
clause prohibits government from assisting religion; the free-exercise 
clause prohibits it from hindering religion. Precisely what is forbid- 
den, what allowed or required? 

Two opposing inteipretations emerged in early establishment-clause 
cases. The first, a principle of "separation," was articulated by Jus- 
tice Black in Everson v. Board of Education (1947): 

The -establishment of religion" clause of the First Amendment means 
at least this: Neither a state nor the Federal Government can set up 



a church. Neither can pass laws vMch aid one religion, aid all religions, 
or prefer one religion over another. Neither can force nor influence 
a person to go to or to renuiin away from church against his will or 
force him to profess a belief or disbelief in any religion. No person 
can be punished for entertaining or professing religious beliefs or dis- 
belief, for church attendance or non-attendance. No tax in any amount, 
large or small, can be levied to support any religious activities or in- 
stitutions, whatever they may be called, or whatever form they may 
adopt to teach or practice religion. Neither a state nor the Federal 
Government can, openly or secretly, participate in the affairs of any 
religious organizations or groups and vice versa. In the words of Jeffer- 
son, the clause against establishment of religion by law was intended 
to erect ''a wall of separation bet'A^een Church and State.** 

The second interpretation, a principle of ''acconrmiodation,'* discussed 
more fully in the next chapter, was introduced by Justice Douglas 
in Zorach v. Clauson (1952): 

We are a religious people whose institutions presuppose a Supreme 
Being. We guarantee the freedom to worship as one chooses. We make 
room for as wide a variety of beliefs and creeds as the spiritual needs 
of man deem necessary. We sponsor an atdtude on the part of govem- 
n)em that shows no partiality to any one gnx^ and that lets each flourish 
accordingtothezealof iis adherents and the s^ypeal of its dogma. When 
the state encourages religious instruction or cooperates with religious 
authorities by adjusting the schedule of public events to sectarian needs, 
it follows the best of our traditions. For it then respects the religious 
nature of our people and accommodates the public service to their 
spiritual needs. To hold that it may not would be to And in the Consti- 
tution a requirement that the goverrmient show a callous indifference 
to religious groups. That would be preferring those who believe in 
no religion over those who do believe. . . . But we And no constitu- 
tional requirement which makes it necessary for govenmient to be hos- 
tile to religion and to throw its weight against efforts to widen the 
effective scope of religious influence. 

The problem for the Supreme Court has been '^o find a neutral 
course between the two religion clauses, both of which are cast in 
absolute terms, and either of which, if expanded to a logical extreme, 
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would tend to clash with the othet-^ (Wak v. Tax Commission 1970). 
Two •^tests," one for the establishment clause ^md one for the free- 
exercise clause, have been developed to solve that dilemnia. The re- 
mainder of this chapter addresses the establishment-clause test. 

In Lemon v. Kurtzjman (1971), then-Chief Justice Burger offered 
what is now the conunonly accepted establishment-clause test. To be 
constitutional, state action first raust have a secular legislative pur- 
pose; second, its principal or primary effect must be one that neither 
advances nor inhibits religion; finally, it must not foster an excessive 
government entanglement with religion. All three parts must be satis- 
fied for a state action to be constitutional. 

The Court in Lemon never defined ''religion'* or what is 'Religious,'* 
but two general tendencies can be discerned in its decisions: 1) ac- 
tivities (for example, classroom exercises) will be considered reli- 
gious when diey involve such practices of organized religion as prayer 
and scripture reading; 2) organizations (for example, student groups) 
will be considered religious when they are affiliated or identified with 
avowedly religious groups or have a stated or otherwise obvious re- 
ligious or sectarian objective. 

The first, or secular purpose, component of the Lemon test is the 
easiest to satisfy. Evidence of an obviously secular purpose on the 
part of the state normally will suffice; that is, the Court will not in- 
validate state action unless there is no arguably secular purpose for 
it or the purpose is obviously religious. On the other hand, the sheer 
avowal of a secular puipose on the part of the state, absent any credi- 
ble evidence, will not be sufficient. 

The second, or primary effect, component of the Lemon test is both 
more complex and more rigorously applied. The Court has defined 
impermissible advancement of religion as "sponsorship, financial sup- 
port, and active involvement of the sovereign in religious activity'' 
(Walz). However, a state action that has as its primary objective the 
advancement of some legitimate secular goal but that also provides 
some merely incidental benefit to religion is not thereby automatical- 
ly disallowed. Benefits are considered incidental when they are in- 
separable from the achievement of a legitimate secular purpose, are 
equaUy available to religious and noHreiigious groups or individuals. 



and do not carry an imprimatur of state endorsement of religion or 
religious belie£s and pracdces. For example, loan of secular texdxx)ks 
and provision of bus transportation have been held to confer merely 
incidental religious benefits. 

Religious activities on school premises during school hours are 
problematic because tbc state's compulsory attendance laws serve to 
make students a captive audience. Furthermore, such religious ac- 
tivities occur in a highly structured curricular environment, in which 
it is difQcult for students to distinguish them from secular education- 
al functions. Students are closely regulated and controlled in that en- 
vironment and therefore may find it difficult to avoid exposure to 
unwanted religious activities. And teachers or other school officials 
are almost always present at in-school religious activities, thus making 
it likely that they will at least appear to endorse the religious views 
involved. 

The third, or excessive entanglement^ component of the Lemon test 
has two aspects. The first has been called "administrative'' or "proce- 
dural" entanglement; the second is '^litical" entanglement. 

Administrative entanglement may be defined as the need for ex- 
cessive and continued monitoring, supervision, or surveillance of re- 
Irel'^s groups or activities by officials of the state. It has been most 
commonly invoked in cases involving state financial aid to parochial 
schools. Practices found to produce entanglement in state-aid cases 
are surveillance of parochial school teachers to ensure that religious 
inculcation does not occur when teaching secular subjects, auditing 
of parochial school budgets and other records to ensure that state funds 
are not used for religious instruction, and frequent professional in- 
teraction between public and parochial school teachers and adminis- 
trators on such matters as curriculum and counseling that may inyolve 
religious views. 

Student religious activities in public schools also can create adminis- 
trative entanglements. Administrative supervision of such activities 
to maintain order, safety, and discipline, which normally is required 
by school policy or state law, and official monitoring of religious ac- 
tivities to ensure that they are completely voluntary have been found 
to create excessive entanglement. 
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Most administrative entanglements create still another kind of en- 
tanglement because diey **invrfve the govenmient in the task of defin- 
ing what was religious and what was non-religious speech or activity 
- an impossible task in an age where many and various beliefs meet 
the constitutional definition of religion** (OHmr v. Andrus 1979). 

Political entanglement results when government actions lead to ex- 
cessive and continuing sectarian strife in the political communiiy- As 
the Court said in Lemon, **Ordinarily political debate and division, 
however vigorous or even partisan, arc TOrmal and healthy manifesta- 
tions of our democratic system of government, but political division 
along religious lines was one of the principal evils against which the 
First Amendment was intended to protect." 

Political entanglement, like administrative entanglement, has been 
most commonly invoked in cases involving state aid to parochial 
schools. State aid may benefit some religious groups and not others, 
and thus create sectarian tension. An initial aid program may lead 
to requests for continuing appropriations, thereby generating continu- 
ing sectarian debate. There may be demands for more aid as costs 
and populations grow, and therefore more political strife is gener- 
ated and aggressive political constituencies force public debate into 
hostile sectarian channels. 

In contrast to decisions concerning sfite aid to primary and sec- 
ondary parochial schools, those concerning state aid to church- 
affiliated colleges and universities reflect almost no concern with the 
problem of political entanglement. The reasons arc informative. Tne 
constituencies who benefit from state aid to these colleges and univer- 
sities usuaUy are geographicaUy dispersed, while those who benefit 
from aid to parochial schools arc localized in a particular political 
community. College students arc more mature and less impressiona- 
ble than primary and secondary students, and therefore presumably 
better able to distinguish between the secular educational purposes 
of state aid and the aid as a sign of state endorsement of religious 
views. Church-affiliated colleges and universities are less pervasive- 
ly sectarian than parochial schools, more open to debate and criti- 
cism, and thus more characterized by academic fi-eedom than by 
sectarian indoctrination. The aid provided to colleges and universi- 
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ties is almost always for clearly identifiable non-ideological purposes, 
such as building construction, while that to parochial schools is usually 
for purposes in which the secular and the religious are less clearly 
separable, such as teacher salary supplements or curriculum enhance- 
ment. Aid to colleges tends to be of a one-time, single-purpose na- 
ture rather than continuing and general, and thus is less lilcely to lead 
to irxreasing demands and financial dependency. Finally, aid to col- 
leges is almost invariably extended to a wide range of institutions, 
many of which are not religiously affiliated at all. 

An interesting twist to political entanglement is that it ha^ some- 
times been found to follow from administrative entanglement: 

The numerous judgments that must be made by agents of the state 
[where there is] detailed monitoring and close administrative contact 
. . . concern matters that may be subde and controversial, yet may 
be of deep religions significance to the controlling denominations. As 
government agents must make these judgments, the dangers of politi- 
cal divisivcness along religious lines increase. {Aguilar v. Felton 1985) 

The Supreme Court has occasionally used both administrative and 
political entanglement to justify a decision, but it has ruled that polit- 
ical divisiveness alone will not invalidate otherwise permissible con- 
duct {Lynch v. Domelly 1984). Indeed, although the problem of 
divisiveness along religious lines could be relevant to cases involv- 
ing student religious activities - for example, if out-of-school groups 
compete with one another to organize in-school religious clubs or strife 
among the clubs creates strife in the conununity - the application 
of political entanglement to such cases may have been foreclosed: 

The Courfs language in Lemon respecting political divisiveness was 
made in the context of . . . stamtes whidi provided either direct pay- 
ments of, or reimbursement of, a proportion of teachers' salaries in 
parochial schools. We think, in light of the treatment of the point in 
later cases ... the language must be regarded as confined to cases 
where direct financial subsidies are paid to parochial schools or to 
teadiers in parochial schools. {Mueller v. Allen 1982) 

The future of the Lemon test is unclear. Justice Powell has written 
that it ''identifies standards that have proven useful in analyzing case 
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afier case both in our decisions and in those of other courts. It is the 
only coherent test a majority of the Court has ever adopted** {Wallace 
V. Jaffree 1985). Justice Brennan has said that *\it have particularly 
relied on Lemon in eveiy case involving the sensitive rel^onship be- 
tween government and religion in the education of our children** 
{Grand Rapids School Dist. v. Ball 1985). But in Wallace, then-Chief 
Justice Burger, who wrote the Lemon opinion, complained that "the 
Court's extended treatment of the test* . . . suggests a naive preoccu- 
pation with an easy, bright-line approach for addressing constitutional 
issues." And now-Chief Justice Rehnquist has said that Lemon lias 
simply not provided adequate standards for deciding Establishment 
Clause cases.** 

At the lea5/:, it must be said that Lemon has proven vague in appli- 
cation to cases involving religion in education: 

What is certain is that our decisions have tended to avoid categori- 
cal imperatives and absolutist approaches at either end of t^ie range 
of possible outcomes. This course sacrifices clarity and predictability 
for flexibility, but this promises to be the case until the continuing in- 
teraction between the courts and the states — the former charged with 
interpreting and upholding the Constitution and the latter seeking to 
provide education for their youth - produces a single, more encom- 
passing construction of the Establishment Clause. (Committee for Public 
Education v. Regan 1979) 
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Accommodation of Religion 



The early school prayer decisions {Engel v. Vitale 1962; Abington 
School District v. Schempp 1963) oiade it clear that the establishment 
clause prohibits the state ftom requiring religious activities in school. 
The most recent school prayer decision (Wallace v. Jqffree 1985) and 
the earliest religious instruction case (McCollum v. Board of Educa- 
tion 1948) make it equally clear that the establishment clause pro- 
hibits the state from actively encouraging religious activities in school. 
But in Zorach v. Clauson (1952), in which the Supreme Court held 
that a program aUowing students to be released from regular classes 
to attend devotions and religious instruction in oif-campus religious 
centers did not violate the establishment clause, the Court made it 
clear that it is permissible for the stale to accommodate some kinds 
of student religious activities in some ckcumstances. Might accom- 
modation be permissible or even mandatory for voluntary, student- 
initiated meetings for prayer and scripture reading that are held in 
school facilities on the same basis as other voluntary, nonreligious 
meetings? 

Before 1981 federal courts had almost uniformly held that volun- 
tary, student-initiated religious meetings in public schools violated 
the establishment clause. In 1981 , however, the Supreme Court held 
in Widmar v. Vincent that because a public university policy created 
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a limited public fonim^ for meetings of voluntary student groups of 
all kinds, student religious meetings did not violate the establishment 
clause and were protected from official interference by die free-speech 
clause unless the university could show a compelling state interest. 
In Bender v. Williamsport (1983) the United States District Court for 
the Middle District of Pennsylvania extended the Widmar holding to 
public high schools. 

The facts in Bender were deceptively simple. Williamsport Area 
High School scheduled two 30-minute voluntary student activity peri- 
ods each week during school hours. Officially sanctioned groups were 
pennitted to meet in school ^cilities and given access to school bulletin 
boards and the public address system. All meetings were voluntary; 
students who did not wish to participate were free to use the school 
library, computer station, or career and college materials collection, 
or to study in home rooms. 

A group of students asked the principal for permission to form a 
club called Tetros" (The Rock) 'to promote spiritual growth and posi- 
tive attitudes in the lives of its members.** The club would meet dur- 
ing the activity periods for scripture reading, prayer, and religious 
discussion; its meetings would be voluntary and supervised by a faculty 
advisor; it would not use school media to promote its activities. 

The group was allowed to hold one meeting, which was attended 
by 45 students and a faculty monitor. The students read the Bible and 
prayed; the monitor graded papers and did not participate. Follow- 
ing the meeting the principal informed the students they could not 
meet again until he had discussed their request with the superintendent. 

The students wrote the superintendent, expressing their desire to 
form a voluntary, nondenominational club "to read some scriptures 
and pray to God that he might edify [their] minds." After talking with 
the school attorney, however, the principal and superintendent in- 
formed the students they would not be allowed to meet in school, but 
might meet off campus during the activity periods if they could frnd 
a suitable location and advisor. The students appealed to the school 
board, but the board affirmed the decision. The board president wrote 
the students: 



The solicitor advised the Board that to approve your proposal would 
be a violation of existing case law and therefore, an improper action. 
The Board decided, therefore, to deny your appeal. 

Please be assured that neither the School Board nor the Administra- 
tion regard tfie proposed prayer fellowship group as being unworthy. 
Present law simply does not permit public schools to authorize or sup- 
port religious activities on school property. 

The students bro»:»ght suit in U.S. District Court under the Civil Rights 
Act (42 U.S.C. § 1983) claiming violation of their rights to free ex- 
ercise of religion, freedom of speech, and equal protection. 

At the time of the Petros request, Williamsport had no formal proce- 
dure for applying for school sponsorship of voluntary activities; stu- 
dents just asked the principal, orally or in writing, for permission 
to meet. The only qualifications for sponsorship were that the pro- 
posed activity **contribute to the intellectual, physical or social de- 
velopment of the students" and be "otherwise considered legal and 
constitutionally proper," No previous request had been denied; ap- 
proved activities had included archery and art, bowling and business 
English, chemistry and chess, poetry and photography, Spanish and 
skiing. The activity periods also were used regularly for meetings 
of student government, class and service organizations, band and 
choir, and student publications. 

It was unwritten policy that all student activities have an adult ad- 
visor or monitor approved by the principal. Advisors typically were 
members of the faculty, but other school employees or parents could 
serve. There was no policy concerning the appropriate role of advi- 
sors, though one had to be present at all student meetings. 

In ruling in favor of the students. Chief Judge William Nealon of 
the district court wrote: "At the outset, it is necessary to emphasize 
what this case does not involve." 

This is not a case where school administrators have adopted a rule 
or policy requiring, or even allowing, sttidents to meet for religious 
puipcises. . .where a school teacher or other school ofRcial has adopted 
a practice of requiring or encouraging school prayer or other religious 



discussion in his classroom . . . w^iere a teadier or other school offi- 
cial encouraged or counseled the students to request the opportunity 
to meet. . . [or] i^dieie the studeatsrqnesem a particular denominatkm. 

The students, apparently acting on their own initiative, simply re- 
quested permission to hold obviously religious meetings on the same 
basis as nonreligious student groups. The school district denied their 
request solely on the basis of the religious content of the meetings. 

A year later in 1984 the Court of Appeals for the Third Circuit 
reversed die district court decision, holding that while voluntary, 
student-initiated religious meetings in a limited forum in a public high 
school were protected by the free-speech clause, the state's interest 
in prohibiting Oiem to avoid a violation of the establishment clause 
was suffiiciendy compelling to outweigh the students' public-forum 
rights. The case was then appealed to the U.S. Supreme Court. 

On the same day that the Third Circuit Court handed down its de- 
cision in Bender, Congress passed the Equal Access Act (20 U.S.C. 
§ 4071), ^ch was signed into law in August 1984. The Act, based 
on H^d>nar, pndiibitspubUc secondary schools in ^ch a limited pub- 
lic f >rum has been created from discriminating against meetings of 
student groups '"on the basis of the religious, political, philosophical, 
or other content of the speech at such meetings." The Act was ex- 
plicitly designed to make acconmiodation of religious meetings man- 
datory in public schools whenever school facilities were opened for 
other voluntary meetings. 

There was considerable hope thai Bender would setde the constitu- 
tional status of voluntary religious activities in school and, with it, 
of the Equal Access Act. Instead, in March 1986 the Supreme Court 
vacated the circuit court decision on procedural grounds by a five-to- 
four vote. The circuit appeal, it said, had been brought only one 
member of the school b(»rd, while the district court decision had been 
against the board as a whole; a single member had no standing to 
pursue the suit. 

The Court majority (Blackmun, Brennan, Marshall, O'Connor, 
Stevens) entirely avoided the constitutional questions, a tactic not un- 
common in difficult, controversial cases. The minority (Burger, 
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Powell, Rdinquist, White) argued tihat voluntary student religious 
meetings in high schools were protected by the free-speech clause. 

Whatever the explanation, the decision, in the words of the New 
York Times y *Vas an anticlimactic denouement for one of the most 
widely publicized issues pendmg before fl»e Court." It allowed die 
district court decision to stand, at least in the jurisdiction of the Mid- 
dle District of Pennsylvania and at least for the time being, thus al- 
lowing student religious groups to meet on the same basis as 
nonreligious groiq>s. It left the Equal Access Act untouched, and it 
failed to resolve the essential constitutional conflict between estab- 
lishment of religion and freedom of speech. The next chapter exa- 
mines the relationship of the free-speech and free-exercise clauses 
and its implications for public school ofHcials. 



Free Exercise of Religion 
and Fri^om of Speech 

While Students do not have a right under the free-exercise clause 
to meet for religious purposes on school premises during school hours, 
they may have a right to do so under the free-speech clause. 

The right of free exercise of religion is determined by a two-step 
test derived from Sherbert v. Vemer (1963). First, one must show 
that some action of the state burdens his or her ability to practice re- 
ligion and adhere to iieligious beliefs. A burden exists 'Vhere the state 
conditions receipt of an important benefit upon conduct proscribed 
by a religious faith, or . . . denies sudi a benefit because of conduct 
mandated by religious belief, thereby putting substantial pressure on 
an adherent to modify his behavior and to violate his beliefs" {ihomas 
y. Review Board 1981). Second, once a burden is shown, the state 
may defend by showing that its action is the least restrictive means 
of achieving some compelling state interest. 

The definitions of ''religion*' and ''religious belieP are considera- 
bly broader under the free-exercise than under the establishment 
clause. The central consideration is whether beliefs play the role of 
a religion and function as a religion in an individual's life. What is 
crucial is that beliefs be sincerely held and central to one's faith. 

Federal courts uniformly have held either that prohibition of volun- 
tary religious meetings in school does not burden students' faith, since 
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students are free to worship as diey please outside of school, or that 
the wish to hold such meetings is not based on a central, deeply held 
tenet of faith. This is not to say that all student free-exercise claims 
in a public school setting will be held invalid; for example, in the 
case of a Moslem who must prostrate himself five times daily in the 
direction of Mecca, a school board might have to make accommoda- 
tions to permit him to withdraw momentarily from the class. But all 
the cases thus &r decided have involved Christian students, and there 
is nothing in any version of Christianity that reqidres religious prac- 
tice in school. The most that can be said is that students or their par- 
ents might prefer to have religious activities in school; but the 
free-exercise clause protects fundamental beliefs, not personal 
preferences. 

If die free-exercise clause does not protect a right to engage in volun- 
tary religious activities in suiool, die free-speech clause seems to. 
In Wubnar v. Vincent die Supreme Court held that voluntary student 
meetings for religious worship and discussion in a public university 
are forms of speech and association protected by the public-fonun 
doctrine. Bender v. WilUamsport applied Widmar to public second- 
ary schools. 

The public-forum doctrine governs freedom of speech and associ- 
ation in spaces owned or controlled by government. Three kinds of 
spaces are distinguished: 1) those which by long tradition have been 
devoted to assembly and debate; 2) those which were not designed, 
intended, and primarily used for purposes of expression and associa- 
tion but which the state has opened for use by the public as a place 
for expressive activity; and 3) those which have not been given over 
to expression and association either by long tradition or government 
fiat. 

Spaces of die first kind, called ''pure'' public forums, include streets, 
sidewalks, and public parks. Spaces of the second kind, called limited'' 
forums, have been found in university meeting fiacilities, state fair 
grounds, school board meetings, and mi^nicipal theaters. Spaces of 
the third kind, called ''nonpublic" forums, have been found in U.S. 
Postal Service letterboxes, military posts, jails and prisons, munici- 
pal transit cars, and the grounds of public schools and courthouses. 
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Spaces do not become puUk forums merely because Aey arc owned 
or operated by government or merely because members of the public 
arc allowed to come and go in them. Pure public forums exist be- 
cause they liave immemorially been held in trust for the use of the 
puUic and, time out of mind. . . used for purposes of assonbly, com- 
municating fliou g hts betweoi citiz^, and discussing public questions** 
(Hague V. CI.O. 1939). 

Limited forums exist because they have been established and main- 
tained as a result of spcdSc govemmoit policy or action. If a govern- 
ment agency, such as a sdiool board, e^^licitly opens school facilities 
for communication or association activities, or does not require per- 
mission to use the facilities for such activities, or grants permission 
to use them as a matter of course, or has no stated policy at all con- 
cerning their use, Aen for First Amradment purposes it has turned 
them into limited public forums. 

Creation of a limited forum for some groups, such as students, or 
some activities, such as meetings of student cK:i)s, does not automat- 
ically create a right of access for aU groups or activities. Parents or 
members of the public do not possess a right of access to a school 
forum just because students have been granted one, nor do students 
possess a right to hold meetings of voluntary, noncurricular clubs just 
because they have been allowed to hold meetings of curriculum^lated 
ones. It is in these senses that public forums of the second kind are 
said to be 'limited.*' 

Public-forum doctrine distinguishes two types of regulation of ex- 
pressive and associative activities in public spaces: 1) regulation of 
the content of such activities and 2) regulation of the time, place, or 
manner in which they occur. Basically, content regulation is pro- 
hibited; time, place, and manner regulations are permitted. 

Content regulation is regulation of speech or association based on 
its topic or subject matter; speaker or group identity; or message, 
ideas, or viewpoint. In nonpublic forums the state has broad power 
to regulate content. It may prohibit access to all but those groups, 
topics, and activities for which the space was designed and intended 
and for which it has traditionally been used. Even with respect to 
speech and association, it may ''make distinctions in access on the 
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basis of subject matter and speaker identity ... as long as the regu- 
lation on speech is reasonable and not an effort to suppress expres- 
sion merely because public of&cials oppose die speaker's view" {Perry 
Education Assn. \. Perry Load Educators' Assn. 1983). 

Once property becomes a public forum, limited or odierwise, regula- 
tion of content is sharply curtailed even if die state was not required to 
create die fonmi in the £u^ place. To justify regulating content in pub- 
lic forums, the state must show that it is necessary to serve acompel- 
ling state interest and is narrowly drawn to achieve that end. It cannot 
be justified on grounds that there are alternative means of communi- 
cation and association available to potential users, or that the users 
or their activities or views are unpopular, even offensive. Even the 
fact that the audience is "captive," as students are in public sdiool, 
will not normally justify content restriction, unless it can be shown 
that ''substantial privacy interests are being invaded in an essentially 
intolerable manner" (Cohen v. California 1971) as, for example, whra 
unwilling recipients have pornographic materials thrust upon them. 

This is not to say that content restriction is never allowed; certain 
kinds of content ~ libel, pornography, obscene words, incitement 
to violence - havelongbeenheldoutsidedieboundsof First Amend- 
ment protection. But, in general, once a forum is opened up to as- 
sembly or speaking by some groups, government may not prohibit 
others from assembling or speaking on the basis of what they intend 
to say (Police Department of Chicago v. Mosley 1972). It may close 
the forum altogether, but selective exclusions may not be based on 
content alone. 

Selective content-based exclusions may even run afoul of the equal- 
protection clause of the Fourteenth Amendment as well as the free- 
speech clause of the First Amendment. The equal-protection clause 
is violated if the state intentionaUy imposes a classification or dis- 
tinction that leads to unequal treatment of groups or individuals other- 
wise similarly situated. As the Supreme Court said in Mosley: 

Necessarily . . . under the Equal Protection Clause, not to mention 
the First Amendment itself, government may not grant the use of a 
forum to peq)le whose views it finds acceptable, but deny use to those 




wishing to express less fevored or more controversial views. And it 
may not select which issue5 sre worth discussing or debating in public 
facilities. There is an "equality of status in the field of ideas," and 
government must afford aU pomts of view an equal opportunity to be 
heard. 

Thus far, federal courts have held that exclusion of all religious 
groups from a forum does not violate the equal-protection clause. Ex- 
clusion of some groups and not others on the basis of their religious 
views almost certainly would; and in light of Widmar and Bender, 
it is possible that in the ftiture courts will hold that exclusion of reli- 
gious as opposed to secular content (for example, political or environ- 
mental) from an otherwise open forum also constitutes an 
equal-protection violation. 

The state has considerably greater freedom to regulate the time, 
place, and manner of activities in a public forum than it has to regu- 
late content. Time, place, and manner regulations are essentially **niles 
of the road*' designed to maintain order. They must be clearly and 
precisely defined, because a vague rule carries the danger of arbitrary 
and discriminatory application. They must be content neutral; that 
is, the content of wk:^ a speaker has to say may not affect the regula- 
tion of time, place, or maimer of presenting it (Young v. American 
Mini Theatres, Inc. 1976). And they must be reasonable, given the 
nature of the place and the pattern of its normal activities (Grayned 
V. Gty ofRockford 1971). For example, a parade on a major thorough- 
fare is inconr-patible with rush-hour traffic. Among the time, place, 
and manner restrictions that have been approved by the Supreme Court 
are those limiting use cf sound trucks on city streets, banning demon- 
strations near a courthouse, regulating by zoning ordinance the loca- 
tion of adult theatres adjacent to residential housing, and banning 
willftil disturbance of school sessions by making loud noises in areas 
adjacent to a schoolhouse. 

The Supreme Court has held that the streets and sidewalks that bor- 
der school grounds do not lose their ''pure*' public forum status just 
because tijey are near schools, but no court has ever held that schools 
per se are pure public forums. Instead, they have held that school 
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officials can, at least in some circumstances, turn schools or some 
of their facilities into limited" public forums. 

The landmark case is Tinker v. Des Moines Comnmnity School Dist, 
(1969), in which a small group of students were prdiibited firom wear- 
ing black armbands to school in silent protest of the Vietnam war. 
The Court said: 

the sdiool authorities did not purport to prohibit the wearing of all 
symbols ofpolitical or controversial significance. . . . students in some 
of the schools wore buttons relating to national political campaigns, 
and some even wore the Iron Cross. . . - Instead, a particular symbol 
- black armbands worn to exhibit opposition to this Nation's involve- 
ment in Vietnam - was singled out for prohibition. Clearly, the pro- 
hibition of expression of one particular opinion, at least without 
evidence that it is necessary to avoid material and substantial interfer- 
ence with sdioolwork or discipline, is not constitutionally permissible. 

The Court also said, **students may not be regarded as closed-circuit 
recipients of only that which the State chooses to conununicate" nor 
"confiined to the expression of those sentiments that are officially ap- 
proved. In the absence of a specific showing of constitutionally valid 
reasons to regulate their speech, [they] are entitled to freedom of ex- 
pression of their views.** 

On the basis of Tinker and later public-forum cases, courts have 
held that school officials have created public forums in school by sup- 
porting extracurricular student newspapers, by operating a school- 
to-parents distribution system for carrying politically partisan messages 
home, and by making school facilities available to outside speakers 
and military recniiters dining scliool hours. Similarly, they have held 
that formal recognition of student groups or associations may not be 
withheld except on a showing that the groups would materially and 
substantially disrupt the work of the school or violate the rights of 
others. 

On the other hand, courts also have held that school officials did 
not create public forums when they sponsored plays and newspapers 
that were integral parts of the school's educational program, oper- 
ated a school-to-parents niessage distribution system that was not used 
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to cany partisan messages, or operated an internal school mail sys- 
tem for school-related messages. 

The public-forum doctrine was first appUed to in-school voluntary 
religious activities in Widmar, where the Court held that through its 
poUcy of accommodating student meetings, the university created a 
forum generaUy open for use by student groups. In contrast, the school 
district in Bender argued that its voluntary student activities period 
was a mere extension of the curriculum and not a pubUc forum. How- 
ever, the district court could find nothing to preclude the appUcation 
of mdmar to a high school; and the circuit court held that Ae district 
"did indeed create a forum - albeit a limited one - restricted to high 
school students at Williamsport and also restricted to the extent that 
the proposed activity promote the inteUectual, physical, or social de- 
velopment of the students." In a similar case, another court held that 
a school district that opened school facilities for community meet- 
ings during non-school hours had created a limited forum for those 
groups and could not deny access to groups that wished to meet for 
religious puiposes (Country Hills Christian Church v. United School 
Distria No. 512, Johnson County, Kansas 1983). 

"A high school," said the Bender court, "unlike the public streets 
and parks, is not by tradition a forum for public expression": 
Clearly, use of school premises as a public forum by anyone or any 
group desiring to avail themseK ^s of fiiU and unrestricted use of first 
amendment rights would disrupt the educational purpose of a second- 
ary school and thus be inconsistent with the special interests of the 
Government. The Williamsport Area Sdiool Disdict, iherefore, would 
have been justified in refusing to reserve high school property for use 
as a public forum for expression and would violate no constitotional 
constraints in doing so. 

But the court went on to say: 

when the state decides, albeit on its own motion, to open its feciUties for 
use as a "limited forum," for particular purposes, it assumes a responsi- 
bility to explain its exclusion of a qualified group under appHcable con- 
stitotional criteria. Although a state is not required to indefinitely i«ain 
the open character of the facility, as long as it does so it is bound by 
the same standards as apply in a traditional public forum. 

O * .' 
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The Equal Access Act 

The Equal Access Act does little more than embody in statute a 
limited application to schools of the public-forum doctrine developed 
in the courts. In this respect it is probably superfluous, though useful 
for nusing consciousness among school officials about the require- 
ments of public-forum doctrine. The Act also embodies the belief of 
a large number of senators and congressmen that voluntary student 
religious activities in public schools should not be held to violate the 
establishment clause. In this respect it is a politically expedient and 
probably successful attempt to influence future court decisions. 
The relevant part of the Act reads: 

It shall be unlawful for any public secondaiy school which receives 
Federal financial assistance and which has a limited open forum to deny 
equal access or a fair opportunity to, or discriminate against, any stu- 
dents who wish to conduct a meeting within that limited optn fomm 
on the basis of the religious, political, philosophical, or other content 
of the speech at such meetings. 

The appropriate remedy for violation is a suit in U.S. district court 
to compel compliance. 

Under the Act, a secondary school is one that provides secondary 
education as determined by state law. A limited openfonm is a peri- 
od during noninstructional time when noncurricdum-related student 



groups are given an oppcjitunity to meet on school premises. Nonin- 
stmctional time is that set aside by the school before actual classroom 
instruction begins or after it ends. Meetings are activities of student 
groups permitted under a school's limited open forum and not direct- 
ly related to the school curriculum. 

Afair opportunity for access to a school forum exists if the school 
uniformly provides for voluntary and student-initiated meetings; if 
the meetings are not sponsored by the school or its agents; if em- 
ployees or agents of the school attend reUgious meetmgs only in a 
noni^rticipatory capacity (it is not clear whether they may partici- 
pate in nonreligious meetings); if meetings do not materially and sub- 
stantially interfere with the orderly conduct of educational activities; 
and if nonschool persons do not direct, conduct, control, or regular- 
ly attend them. 

The Act explicitly does not authorize the school or government to: 

influence the content of any prayer or other religious acUvity ... re- 
quire any person to participate in prayer or other religious activity 
expend public funds beyond the incidental cost of providing the space 
for student-initiated meetings . . . conq)el any school agent or employee 
to attend a school meeting if the content of the speech at the meeting 
is contrary to the beliefs of the agent or employee . . . sanction meet- 
ings that are otherwise unlawful . . . limit the right of groups of stu- 
dents which are not of a specified numerical size ... or .. . abridge 
the constitutional rights of any person. 

Informal guidelines for interpreting the Act were developed by its 
sponsors together with a variety of civU libertarian, educational, and 
religious groups and were placed in the Congressional Record of 1 1 
October 1984 (S 14473-76). Though nonbinding, they clearly are 
designed to instruct the courts and school officials of congressional 
intent. 

The guidelines indicate that the Act is not intended to compel any 
school to open a limited public forum for its students, although 'Ihe 
request of a single student group to organize a meeting or a club which 
IS not direcUy related to the school curriculum requires the school 
to determine whether it wants to create such a forum." Such 
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curriculum-related groups as math or science clubs do not involve 
establishing a public forum; but aUowing religious, political, and ser- 
vice clubs or clubs interested in topics not related to the curriculum 
does create a public forum. Local school authorities may determine 
what is and is not curriculum-related, but they cannot defeat the in- 
tent of the Act by some all-encompassing definition that arbitrarily 
results in all but a few clubs being defined as curriculum-related. 

The Act is intended to apply only to the times before individual 
students' school days begm and afier they end, including times when 
other students may be recdving classroom instruction because of split, 
staggered, or flexible school schedules. A school is not prohibited 
from opening a limited forum at other times. 

School officials may not set a minimum membership requirement 
as a condition of access to a forum, but they may establish appropri- 
ate time, place, and manner regulations, including rules for alloca- 
tion of available resources (for example, classrooms). They are 
encouraged to formulate and publish a uniform policy for access to 
school facilities to avoid problems when access is denied. 

Teachers and other school officials may be present at all student 
meetings. The assignment of a teacher to supervise a meeting, the 
expenditure of public funds for minimal costs of use of facilities, and 
the use of school media to announce meetings (as long as the school 
does not promote them), do not violate the Act and are not to be taken 
as evidence of sponsorship or endorsement of groups or activities. 
A school may demonstrate that it is not promoting, radorsing, or other- 
wise sponsoring groups by publishing a disclaimer to that effect. 

Students are entitled to discuss changes in existing law and con- 
troversial social and legal issues in school forums and may not be 
prohibited from doing so because their views are unpopular or be- 
cause students, parents, teachers, officials, or members of the com- 
munity disagree with them. On the other hand, the school may exclude 
groups that are unlawful and may prohibit meetings that "materially 
and substantially interfere with the orderly conduct of educational ac- 
tivities** or in which unlawful conduct occurs. It is not clear whether 
meetings or student groups must have an open admission policy; this 
probably depends on the requirements of state civil rights law. 




The Equal Access Act may be unconstitutional under the establish- 
ment clause; evidence and precedents are mixed. 

In Wallace v . Jqffree the Supreme Couit invalidated Alabama's '"mo- 
ment of silence** statute because it was an effort to return voluntary 
prayer to the public schools in violation of the secular purpose re- 
quirement of tihe Lemon test. The evidence for purpose was the ex- 
plicit inclusion in the statute of the words "or voluntary prayer^ and 
the explicit testimony of legislative sponsors. Although die Equal Ac- 
cess Act is couched in terms of '"equal treatmenr for various kinds 
of First Amendment activity, "religious" activity is explicitly men- 
tioned in it; and House and Senate records state that the purpose of 
the Act was to ensure that religious speech was to receive equal 
treatment. 

On die other hand, the Supreme Court has expressed "reluctance 
to attribute unconstitutional motives . . . when a plausible secular pur- 
pose for the State's program may be discerned" (Mueller v. Allen). 
When the Equal Access Act was first introduced in the Senate, one 
of its principal sponsors said, 1 believe you can equally present this 
case as purely a matter of freedom of speech ... and assembly." 

The validity of the Act under the secular or primary-effect require- 
ment of Lemon is also questionable. Its secular effects are obvious 
(for example, it protects political speech and assembly), but Supreme 
Court cases "simply do not support the notion that a law found to have 
a 'primary' effect to promote some legitimate end. . . is immune from 
further examination to ascertain whether it also has the direct and im- 
mediate effect of advancing religion" {Committee for Public Educa- 
tion V. Nyquist 1973). If benefits to religion are inseparable from or 
merely incidental to the achievement of secular ends, they pass the 
effect test. But in die Equal Access Act die religious benefits are bodi 
separable and substantial. On the other hand, in Wubnar v. Vincent 
the Supreme Court held that "at least in the absence of empirical evi- 
dence diat religious groups will dominate [die University's] open forum 
... the advancement of religion would not be the forum's *primaiy 
effect'." 

Finally, questions can be raised about die validity of die Act under 
the entanglement requirement of Lemon. The Act seems to create at 
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least one problem of administiadve mtanglement, since it requires 
school officials to determine vMdk meetings are 'Religious'' in order 
to ensure diat mqilqyees attend them only in a nonparticipatory ca- 
pacity. It also has the potential of creating problems of political en- 
tanglement; anyone familiar witii tbc roles that religious groups, 
especially fundamentalist ones, have played in recent dd>ates about 
rdigion in the schools can readily imagine die divisiveness that could 
be engendered if a school board declined to open a forum for reli- 
gious meetings. On die other hand, the administrative entanglement 
problem presumably can be solved by prdiibiting enq>loyees from 
participating in any student meeting. Ilie political entanglement prob- 
lem is purely speculative at this point. The entanglement component 
as a whole has never been q>plied to a case involving religious ac- 
tivities in school; and serious doubts about its utility have been ex- 
pressed by current members of the Supreme Court, especially Chief 
Justice Rehnquist. 

The Equal Access Act probably will stand or fsdl on the question 
of legisl^ve intent. But given the Supreme Court's current composi- 
tion and its increasing tendency to defer to the will of the legislature 
and exmitive, it is doubtful that the eitplicit inclusion of a mention 
of religion in the Act or the eiqnessed intentions of its supporters will 
be sufBcient to overturn it. 

The most inqxntantconsequCTcesofthe Act are these. First, it sub- 
jects school officials to even more political pressures than they al- 
ready face. Its very existence encourages groups of all kinds to seek 
to open school forums; a sdiool that declines will likely be confronted 
with numerous objections. This will inevitably tend to further politi- 
cize education decision making; and groups disgrunded by the out- 
come of the local political process wiU have another means to bring 
litigation through the federal courts. 

Second, once a forum is opened, school officials lose most of their 
ability to make educationally sound decisioiis about what happens in 
it. Incidentally, they also lose the right to exclude arbitrarily the ex- 
pressions of diose views that they or the community dislike. Once 
a forum is opened, it must be made available to groups of all kinds. 
And school officials may find it difficult - periiaps impossible - 
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to ensure that outsiders are not promoting or substantiaDy control- 
ling student groups for Aeir own purposes. Of course, aU of this 
already is a consequence of public-forum doctrine; but it has been 
easier to ignore little-knowr. public-forum decisions in other juris- 
dictions than it will be to ignore a highly publicized act of Congress 
dealing widi civfl especially religious - rights. 

Rnally, and most important in practical terms, the Act vutually 
compels school officials to decide immediately whether to restrict 
school time and fecilities to purely curriculum-rdated matters or to 
open them for noncurricular student e>5)ression and association as 
well. Given the central place of public schools in local communities, 
die increasing demands made on them to do more and more things 
as part of the instructional program, and the decreasing availability 
of funds and resources, this is a decision of considerable education- 
al, political, and legal inqxmance. 
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Policy Guidelines 



HThe principal lesson to be learned from the controversy over volun- 
tary student religious meetings is that the public-forum status of school 
fadlities should not be left to chance. A school can either explicitly 
establish a policy for use of its fiacilities in a formal statement, or 
it can inq>licitly establish a policy through the actions, conscious or 
otherwise, of school officials. The latter course is unwise. If any group 
is given access to school facilities for other than curriculum-related 
activities, a court m^ rule that a limited qpoi forum has been created. 

Neither die public-forum doctrine nor the Equal Access Act requires 
school ofBcials to permit voluntary student religious meetings in 
school. Such activities must be prohibited if the school has a policy 
that restricts school facilities to curriculum-related uses. However, 
until there is a definitive ruling on the Equal Access Act, it must be 
assumed that school officials are required to permit voluntary stu- 
dent religious noeetings if the school has a policy that opens facilities 
to noncurriculum-related uses. The crucial variable is school policy. 

Officials, with die help of legal counsel, should devise a sound writ- 
ten policy for use of school fivnlities. They should negotiate it witb 
the school board and, through the board, with the local community. 
Th^ should effectively communicate it to students, parents, teachers, 
school employees, and the community. And they must rigorously ad- 
here to the policy once it is in place. 
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A sound poUcy for use of school facilities has 
tion of the land of fonim (noqxiblic or limited) flicy constitute, rules 
for legulatii^ flicir use, and procedures for administering access to 
them. 

A complete definition of die forum status of school facilities will 
specify q)propriate uses of ibe facilities, appropnaic users of diem, 
die actual facilities available for use, and die times at which they are 
available. 

School facilities will constitute a noiqniblic forum when dieir use 
is restricted to activities diat direcdy support die formal instructional 
program of die school. Under this policy, officials will retain broad 
power to restrict the activities diat take place in diem; but diey also 
wpl be prevCTted from allowing some activities - meetings of cer- 
tain hobby groups, social fraternities, senior men's and womra's clubs, 
far instance - diat traditionally have taken place in sdiool . If activi- 
ties diat are not related to the curriculum are allowed, then school 
facilities will constitute a limited open fonun. In that case, officials 
will retain only very limited power to restrict activities and will have 
to allow, for instance, meetings of political and rdigious clubs, which 
traditionally have not been allowed in school. 

To make sdiool facilities a noqMiblic forum, officials first must 
decide what "curriculum-related" means. At least one school district 
has defined curriculum-rdated activities as diose the school inay sup- 
port widi public education funds. This ensures diat school publica- 
tions and musical, adiletic, and artistic activities arc included, while 
political and religious ones are not. No doubt there axe odier accept- 
able definitions, perh^ couched in terms of specific course^ontent 
objectives. Definitions couched in terms of broad, general educational 
objectives, sudi as fostering inteUectual, physical, and social develop- 
ment of students, should be avoided, since almost any activity can 
be subsumed under diem. It was just such a definition diat was at 
issue in Bendery. WiUiamsport. Accqitable definitions must narrowly 
and precisely distinguish appropriate and iniqypropriate activities. If 
discretion is left to school officials to make ad hoc distinctions, die 
definition is subject to die charge of vagueness and, dierefore, ar- 
bitrary application. 



To make sdiool £EunIities a limited open forum, a mudi sinqiler 
definition may be used. A statement diat such a forum exists for 
'^loncurriculum-related activities** will probably sufBce. However, the 
definition also should include a description of the broad mission of 
public education in tbc state. Together with the rules for regulating 
the forum and procedure for gaining access to it, such a description 
may serve as a hedge against the more outrageous possibilities one 
can imagine. 

^qyropriate users of a nonpublic school forum normally will be 
restricted to enrolled fiudents; school enq>loyees and officials already 
meet in school for curriculum-related purposes as part of their jobs. 
Appropriate users of a limited open foium may include only students, 
only iOembers of the public (in evening hours, for instance), or both. 
Thus the decision to allow a limited open forum is a veiy important 
one. 

The problem of specifying the actual facilities available for use is 
not a serious one in the case of a nonpublic forum. Officials may sim- 
ply designate appropnale spaces for activities other than regular class- 
room instruction. In the case of a limited forum, however, die £EKdlities 
included must be precisely delineated. Presumably, vacant classrooms 
will be included. But what about the auditorium, cafeteria, and gym- 
nasium? If there is no precise q)ecification and all normally used space 
is occupied, a new group may claim that some other space should 
be made available. Tlie basic rule is.diat space limits must be reasona- 
ble given the normal pattern of activities in the school; spaces such 
as the teachers' lounge and administrative offices could justifiably be 
excluded. 

The pn4)lem of specifying the times during whidi fiicilities are avail- 
able for use in a limited forum can be complex. While the Equal Ac- 
cess Act appUes only to those times before and after formal classroom 
instruction, the public-forum doctrine ^lies at aU times. Particu- 
larly important times to consider are those in the morning and after- 
noon immediately preceding and following formal instruction, lunch 
or study hours, firee periods, and evenings. A limited open forum even 
may be created accidentally during formal classes, as it would be, 
for exauiple, if a social studies teacher invited a local political candi- 
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date to q)eak to a class. Therefore, appropriate uses of teadier- 
controlled tinie also should be determined, and teachers should be 
instructed in their public-forum responsibilities. As with space, time 
constraints in a limited forum must be reasonable given the normal 
pattern of sdiool activities; if study halls are for study, they may be 
excluded. 

The rules for regulating conduct are particularly important. Even 
in nonpublic forums, flicy may not unreasonably infringe on First 
Amendment rights, as thqr did, for exarap\t, in Tinker v. Des Moines. 
In limited forums, any attempt to vcaposc restrictions may be seen 
as an infringement on protected rights if the rules are not narrow, 
clear, precise, and communicated to users. 

Rules for maintainin g order, discipline, and security; preventing 
interference with the work of the school; meeting curricuiar objec- 
tives; infringing on the rights of oAers; assigning advisors and regulat- 
ing their roles; regulating the activities of outsiders; and regulating 
the use of sdiool media should be spelled out. Other rules also may 
be appropriate. However, while the school retains the right to estab- 
lish rules for the manner in which activities are conducted as well 
as the times and places in which they occur, the rules must serve a 
compelling interest and be narrowly drawn to adiieve that end. 

The final part of a successful policy for use of school facilities is 
a set of procedures for administering access. These should include 
at least the following: a statement that permission is required to use 
the facilities, a method for requesting permission, a specified brief 
period of time after which a request will be granted or denied, the 
criteria under which permission may be denied or withdrawn, a meth- 
od for appealing denial or withdrawal, and a metfiod for speedy re- 
view and resolution of appeals. 

Because school officials are legally responsible for all activities that 
take place in the school, the permission requirement for all activities 
that are not part of official school business is always in order. What 
must be remembered is that denial of permission is a form of censor- 
ship or prior restraint. The First Amendment, and through it the 
public-forum doctrine, have been held to include a requirement of 
due process ^enever prior restraint of protected activity occurs. Ac- 




cess to public fecilities for any Fust Amendment activity can be de- 
nied only in accordance with £ur and reasonable proc^taires. Offi- 
cials may not dei^ access arbitrarily; dierefore procedural safegoards 
are essoitial. 

The rules for requesting permission to use sd^ool facilities should 
include: diose to ^om requests should be directed (nonnally die prin- 
cipal or chief administrative officer), those who may make requests, 
bow die request should bemads On person, in a letter, on a specified 
form), and ^xdiat the request shouM oKitain (name of die person making 
the request, description of proposed activities, prospective advisor, 
etc.). 

Once a request is received, officials may allow themselves time to 
study it, seek additional information, and consult with others (the su- 
perintendent, the local board). However, the decision to approve or 
detiy permission may not be unreasonably delayed. A few days should 
be sufficient. 

The criteria by which a request may denied or withdrawn must 
bepredse, narrowband specific. As noted abc ^ if facilities are re- 
stricted to curriculum-fi^Iated uses, "curriculum-related" must be clear- 
ly defined. If facilities are q)ened to other activities, criteria for 
exclusion must be content neutral and must not aUow arbitrary or 
capricious application. In the case of improper activity on the part 
of groups already using the forum, there should be provisions for a 
warning prior to final withdrawal of access. The school retains the 
power to enforce its regulations for use of facilities, to exclude 
unlawful groups and conduct, to allocate resources, and to adjust re- 
quirements to the age and maturity of the students; but it must exer- 
cise its power fairly and reasonably. 

Provision for sppcal v/ben permission is denied or withdrawn should 
be handled in a manner similar to the original request for permis- 
sion. The person(s) to whom an ^peal may be addressed, the dead- 
line by which it must be made, and the time by which a decision will 
be reached on the appeal are especially important. 

Of course, records should be kept of all requests, including all 
actions taken and the reasons for them. 
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Once a fiujlMes policy is adopted, school officials nu^ 
it rigorously. Utbey make exc^ons to the poliqr, they may make 
the school vulnerable to legal actions. 

The creation and operation of a sound policy for use of school fa- 
cilities is not just a matter of effective educational administration; it 
also is a matter of protecting basic rights . And protecting basic rights 
is not just a matter of administrative duty; it is a positive opportunity 
to educate our students and ourselves about the ri^ts we possess and 
the philosofAy behind them. The controversy over voluntary religious 
activities and use of school facilities provides an eminently *1eacha- 
ble moment,** if we have the presence of mind to grasp it. As Justice 
Jackson wrote so eloquently many years ago in Board of Education 
V. Bamette: That [schools] are educating the young for citizenship 
is reason for scrupulous protection of Constitutional freedoms . . . 
if we are not to strangle the free mind at its source and teach youth 
to discount inq)ortant principles of our govenmient as mere fdatitudes.'' 
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